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Cite policy requirement, or explain why item is on the Board agenda:
Amendments to Board Policy require approval of the Board.
Scheduled Presenter(s):

Linda L. Baer, Senior Vice Chancellor for Academic and Student Affairs
Gary Hunter, System Director for Intellectual Property

Outline of Key Points/Policy Issues:

Board Policy 3.26 Intellectual Property addresses the ownership of intellectual property within the
System and the current amendment seeks to clarify the policy.

1. Adding the definition of “Faculty” in order to identify the employees who are entitled to own
their scholarly works.

2. Deleting the term “Professional Staff” throughout the policy to reflect the “work made for hire”
language in federal copyright law.

Background Information:

The review of Board Policy 3.26 Intellectual Property was undertaken as part of the normal policy review
process. The proposed amendment was developed from input by a policy review committee comprised of
representatives from technical and community colleges, universities, labor unions, and the Office of the
Chancellor along with input from other constituents within the System.



BOARD OF TRUSTEES
MINNESOTA STATE COLLEGES AND UNIVERSITIES

BOARD ACTION

Proposed Amendment to Board Policy 3.26 Intellectual Property

The Office of the Chancellor is submitting a proposed amendment to Policy 3.26 Intellectual Property.

BACKGROUND

A policy review committee was convened in September and met in October, November and December of
2009. A fourth meeting was added in January of 2010 to allow further opportunity for constituent groups
to provide input on the proposed amendment. Various stakeholders throughout the System have been
consulted with during the past six months.

CONSULTATION
Consultation has occurred as follows:

Reviewed by the Academic and Student Affairs Policy Council- 1/21/2010 and 3/19/2010.
Reviewed at Minnesota State College Faculty (MSCF) meet and confer- 2/25/2010.

Mailed out for review and comment — 3/25/2010.

Review and comment at Inter Faculty Organization (IFO) meet and confer — 3/26/2010.
Reviewed at Leadership Council- 4/6/2010.

Reviewed and comment at Minnesota State University Association of Administrative and Service
Faculty (MSUAASF) meet and confer- 4/9/2010.

Planned for review and comment at IFO meet and confer- 4/26/2010.

e Planned for review and comment at MSCF meet and confer- 5/6/2010.

RECOMMENDED COMMITTEE ACTION
The Academic and Student Affairs Policy Committee recommends that the Board of Trustees adopt the
following motion:

RECOMMENDED MOTION
The Board of Trustees approves the proposed amendment to Policy 3.26 Intellectual Property.
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BOARD OF TRUSTEES & &

MINNESOTA STATE COLLEGESAND UNIVERSITIES

BOARD POLICY

Chapter 3. Educational Polidies

Section 26. Intellectual Property

3.26 Intellectual Property

Part 1. Policy Statement. The-Minnesota-State-Colleges-and-Universiieard of Trustees

endeavors to develop and maintain a post-secordugational system marked by academic
excellence. Research and development of originaksvand inventions that require intellectual
property protection are a vital part of the acadecommunity. The Board-efFrustees
recognizes and acknowledges that system collegkaranersitiesrSCU nstitutionsmay
create or commission the creation of such workgsobehalf and incorporatesadepts-as

Boardts policy the traditional commitment to faculty artddent ownership in scholarly work.

Part 2. Applicability. This policy applies te-agreemetistweercolleges, universities, the
Office of the Chancellor and their respective empls, student employees and students.

Part 3. Definitions. For the purposes of this policy, the followingrd® and terms shall have the
meanings given them:

Subpart A. Agreement. Agreement when used in this policy means a sigvréten
contract between or among a corporatiomsinessarindividual(s)erindividualsand a
collegeser university or the Systenbut does not mean a sponsorship agreement or a

collective bargaining agreement between-the-MintzeState-Colleges-and-Universities

Board-ef Frusteeand an exclusive bargaining representative.

Subpart B. Collective Bbar gaining Aagreement. A collective bargaining agreement

means a negotiated contract between-the-Minnesatae-Solleges-and-Universities
Board-ef Frusteeand a specific bargaining unit.

Subpart C. College or Yuniversity. College or university, except where specifically
defined otherwise, means-a-MnS§idtemcollege or-university,-Office-of-the

Chancellor osystem

Subpart D. College, Buniversity or Office of the Chancellor Rresources. College,
university or Office of the Chancellor resourcesameservices arall tangible resources
including buildings, equipment, facilities, compmstesoftware, personnel, research
assistance, and funding.



1 Subpart E. Course Oqutline. The course outline is the document approved &y th
2 college or university curriculum committee and siradlude the course title, course
3 description, prerequisites, total credits, lectatebreakdown, and student learning
4 outcomes. (As referenced Board Policy 3.22 Course Syllab).
5 Subpart F. Course Sgyllabus. The course syllabus is a document that conthms t
6 elements of the corresponding course outline, staisdfor evaluation of student
7 learning,and additional information-whidatreflects the creative work of the faculty
8 member. (As referenced Board Policy 3.22 Course Syllab).
9 Subpart G. Creator/inventor. A creator is an individual or group of individaakho
10 invent, author, discover, or are otherwise resgmagor the creation of intellectual
11 property._An inventor refers to the creator ofrarention that may be patentable.
12 Subpart H. Employee. An employee is any person employed by the Staliéirmesota
13 as defined by Public Employees Labor Relations[RELRA].
14 Subpart I. Faculty. The term “Faculty” refers to full-time and part-gtnemployees
15 performing work in bargaining units 209 and 210 antployees who create works in
16 their capacity as instructors when teaching couxsstudents for credits at system
17 colleges and universities.
18 Subpart J. Intellectual Pproperty. Intellectual property is any work of authorship,
19 invention, discovery, or other original creatioattimay be protected by copyright,
20 patent, trademark, or other category of law.
21 Subpart K. Intellectual Pproperty Rrights. Intellectual Property Rights means all the
22 protections afforded the owner or owners of anioaigwork under law, including all
23 rights associated with patent, copyright, and tnaaid registration.
24 Subpart L. Jointly Gcreated Wwork. A jointly created work is one where two or more
25 creatorsauytherscontribute to the work and intend that it resalaiunified, single work.
26 Subpart M. MrSCU-eMASCY Minnesota State Colleges and Univer sities System.
27 MnaSCU-System-MRSCU-@ystem-isThe public higher education system established
28 atMinnesota Statutes Chapter 136F. Foerpurposes-of-thispolicnSCU The System
29 includes the Board of Trustees, the Office of the@ellor, the state colleges and
30 universities, and any part or combination thereof.
31 Subpart N. Office of the Chancellor. Office of the Chancellor means the central
32 administrative office under the direction and swgon of the chancellor and which is
33 part of the Minnesota State Colleges and Univexs8ystem
34
35
36

37
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Subpart O. Sponsor. A sponsor is a person, private sector comparganization, or
governmental entity, other than the Sys#mSCU, that provides funding, equipment, or
other support for a college; aniversity, or_théOffice of the Chancellor to carry out a
specified project in research, training, or pubkevice.

Subpart P. Sponsorship Aagreement. A sponsorship agreement is a written agreement
between the sponsor and a college, universitycarlé Office of the Chancellor and
may include other parties including the creatathefwork.

Subpart Q. Student. A student is an individual who was or is enroliec class or
program at any-MrRSClsystemcollege or university at the time the intellectpedperty
was created.

Subpart R. Student Eemployee. A student employee is a student who is paid lyy an
MnSEU systencollege, university, or th®ffice of the Chancellor for services
performed. Graduate assistants and work-study stsidee student-employees.

Subpart S. Substantial Yuse of Rresources. Substantial use exists when resources are
provided beyond the normal professional, technalagg technical support supplied by
the college, university, and/or Office of the Chelifar and-extendetb an individual or
individuals for development of a project or program

Subpart T. System. See Minnesota State Colleges and Universitiege8ydefinition
in Part 3. Definitions, Subpart N of this policy.

Subpart U. Works madefor hire. Works made for hire means all work done by an
employee within the scope of his or her employnogrgpecially commissioned work.

Part 4. Ownership of Intellectual Property Rights.

Subpart A. Basic ©ownership Rrights of the Mvarious Ftypes of Ccreative Wworks.
The ownership rights to a creation shall be deteechigenerally by the provisions in
Subpart A below, but ownership may be modified byagreement, sponsorship
agreement, or other condition described in Suldpant Subpart C below.

1. Ingtitutional Works. Intellectual property rights in institutional vksrbelong
to the college or university. Institutional work® avorks made for hirm the
course and scope of employment by employees onpyarson with the use of
college or university resources, unless the regsunere available to the public
without charge or the creator had paid the requfsié to utilize the resources.
A course outline is an institutional work. A cali university or the Office of
the Chancellor may enter into a written agreemettt vnon-faculty employee
granting the employee ownership of a work thatgheies agree is of a
scholarly nature as described in Subpart AS2holarly works-and-eneceded
worksare notincluded-within-the-definition-ofonsiderednstitutional works in
accordance with applicable collective bargainingeaments
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2. Scholarly Works. Intellectual property rights in scholarly worksléng to the
faculty memberor student-erprofessional-stafho created the work, unless an
agreement, sponsorship agreement, or other condlé@scribed in Subpart B or
C below provides otherwise. Scholarly works aretoms that reflect research,
creativity, and/or academic effort. Scholarly wonkslude course syllabi,
instructional materials (such as textbooks andsmuraterials), distance
learning works, journal articles, research bulkgtiectures, monographs, plays,
poems, literary works, works of art (whether pi@bfrgraphic, sculptural, or
other artistic creation), computer software/progsaetectronic works, sound
recordings, musical compositions, and similar coeast

4.3.Personal Works. Intellectual property rights in personal works$dng to the
creator of the work. A personal work is a work t¢eglaby an employee or
student outside his or her scope of employmenwatitut the use of college
or university resources other than resources tiead\zailable to the public or
resources for which the creator has paid the réquese to utilize.

5.4.Student Works. a) Intellectual property rights in student wobkedong to the
student who created the work. b) A creative worlalsfudent to meet course
requirements using college or university resoufoesgvhich the student has
paid tuition and fees to access courses/programsing resources available to
the public, is the property of the student. c) Arkvoreated by a student
employee during the course and scope of employmemt institutional work
and intellectual property rights to such creatiefohg to the college or
university unless an agreement, sponsorship agraenreother condition
described in Subpart B or C below provides othezwis

Subpart B. Modification of Bbasic ©owner ship Rrights. The general provisions for
ownership of intellectual property rights set farttSubpart A maghattbe modified by
the_entering into a signed written agreement asgiged in this subpart, following
collaborative discussion among the affected paftibswingprovisions-H-any-ofthese
provisions-is-applicable-to-the-situation.

1. Sponsorship Agreement. The ownership of intellectual property rightsain
work created under a sponsorship agreement shdkteemined by the terms
of the sponsorship agreement. If the sponsorshigeagent is silent on the
issue of ownership of intellectual property righdgnership will be determined
under applicable law.
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2. Collaborative Agreement.ens/Partrerships. A college, university othe

SystermMnSCland/erits-collegesuniversitiesay participate in projects with
persons, corporationsrganizationand businessde meet identified student,

citizen, community and industry needs. Ownerstghts pursuant to any
collaboration-eparthershipshall be addressed pursuant to this policy.

4.3.Specially Commissioned Work Agreements. Intellectual property rights to a

work specially ordered or commissioned by the galer university from a
faculty member—professional-stafi, other employee, and identified by the
college or university, as a specially commissionedk at the time the work
was commissioned, is a work made for hire snall belong to the college or
university. The college or university, and the enyek shall enter into a written
agreement for creation of the specially commissionerk.

5.4 .Substantial Use of Substantial Resources. In the event a colleger university

or the Officeof the Chancelloprovides substantial resources to a faculty
member-erprofessional-stati-memibar creation of a work that snd-the
work-was not an institutional work created under a sporfspragreement,
individual agreement, or special commission, theege, eruniversity,and/or
the Office of the Chancell@nd the creator shall own the intellectual property

rlghts Jomtly in proportlon to the respectlve cnbmlons madeSubstanfelal

resources is con3|dered substantial When the addltsupport received is
beyond the normal support level made available bgll@ge, university and/or
the Office of the Chancellor to the individual iis lor her position.

Subpart C. Other ownership factors.

1. Collective Bargaining Agreement. In the event the provisions of this Policy

and the provisions of any effective collective l@ngng agreement conflict, the
collective bargaining agreement shall take preceelen
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2.

4.

Jointly Created Works. Ownership of jointly created works shall be
determined by separately assessing which of theeatategories applies to
each creator, respectively. Jointly created wankslving the-werk-and
contributions of students and/or student employeest be assessed
considering this and other relevant categoriesasfasship rights as set forth
above.

Sabbatical Works. Intellectual property created during a sabbatisaldfined
as a scholarly work. Typical sabbatical plans doraquire the use of
substantial college/university resources as defindtart 2. Subpart S. of this
policy. If the work created as part of an approsatbatical plan requires
resources beyond those normal for a sabbaticahdhees may enter into one
of the applicable arrangements as set forth in£&ubparts B. and C. of this

policy.

System, College or University Name. Intellectual property rights-arising
fromassociated witthe-MrSCLBysten's identity, the identities of its colleges
and universities, logesnd other indices of identity belong to the retpe
entity. Such rights may be licensed pursuant teaeable terms and conditions
approved by the Chancellor, presidents or theilgtegs, respectively. System
MnSEU employees may identify themselves with such Gfléheir position as
is usual and customary in the academic communitiyaby user of-MnSCibie
Systen’s or-tsa college’s' anebr universitye’ s’ name, logo, or indicia of
identity shall take reasonable steps to avoid amjusing, misleading, or false
impression of particular sponsorship or endorserbgiihe SystednrSCEUY, its
colleges,or universities. When necessary, specific disaamshall be
included.

Works Owned Jointly by Colleges, Univer sities and the System. Colleges,

universities and system ownership interests intlpmwned intellectual
property shall be determined by the relative cbations made by each
contributor - unless otherwise provided in a wntsgreement. The ownership
interests may be expressed in percentages of owpensan unbundling of the
rights associated with the work, whatever the paréigree to. This paragraph
applies only to allocation of ownership interestsoag a college, university or
the System. The ownership of any other joint ovatell be determined in
accordance with applicable policy, collective bamgay agreement, or
personnel plan provisions, or as negotiated amoagarties.

Equitabley Distributions. In any instance in which the System and/or its

colleges or universities execute an agreementavitimdividual, corporation,
business or other entity for economic gain usingliéctual property in which
the colleges, universities, or the System haswarecship interest, the
colleges, universities or the System shall recaivequitable distribution. The
proceeds of the equitable distribution shall beethamong the creators of the
work as determined by agreement in accordancethigipolicy.
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Part 5.

Part 6.

Part 7.

Coordination Function.

Subpart A. Appointment of cGoordinator. The president or Chancellor, or his/her
designee at each college, university, or OfficehefChancellor shall appoint an
employee to be the lochitellectual Property Coordinator. The coordindtas
responsibility to administer provisions of this igglto include dissemination of the
college or university's procedures regarding im@etation ofBoard Policy 3.26
Intellectual Property anBoard Policy 3.27 CopyrightiReproeduction-and-Use of
CopyrightedMaterialsand any related procedures.

Subpart B. Record-Kkeeping. Each college and university shall establish angc
keeping system to monitor the development and tige imtellectual property. Any
guestions relating to the applicability of thisipglshould be directed to the Intellectual
Property Coordinator.

Subpart C. Conflicts of tinterest and Eethics. MRSCUSystememployees are
responsible for adhering to all legal and ethiegjuirements in accordance with State
law, Board Policy and system procedure

Preservation of Intellectual Property Rights.

Subpart A. Protection of Rrights. FheA college;er university of the Office of the
Chancellorshall undertake such efforts, as it deems necessgmngserve its rights in
original works-ferwhich-the-college-eruniversibwhen it is #he sole or joint owner of
theintellectual property rights—Fh& college,-ef university or the Office of the
Chancellomay apply for a patent—férademark registration,—fa@opyright registration,
or ferother protection available by law on any new warkvhich the collegep
university or the Office of the Chancelloraintains intellectual property rights.

Subpart B. Payment of ©costs. FheA college,-ef university or the Office of the
Chancellomay pay some or all costs required for obtainipgtnt, trademark,
copyright, or other classification on original werfor which the collegegr university or
the Office of the Chancell@xelusivelyowns or jointly owns thentellectual property
rights. If ahe college,-er university or the Office of the Chancelloas intellectual
property rights in a jointly owned work, the colegpr university or the Office of the
Chancellomay enter into an agreement with joint owners iradgito the payment of such
Ccosts.

Commercialization of Intellectual Property.

Subpart A. Right of Ccommer cialization. The college;e+university or the Office of

the Chancellothat owns or has shared intellectual property sighta work may
commercialize the work using its own resources ay enter into agreements with others
to commercialize the work as authorized by law. Wpeguest of a creator who retains
intellectual property rights in a work, the collega-university or the Office of the
Chancellorshall advise the creator of progress in commezang the work.
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Subpart B. Sharing of Pproceeds. An employee who creates a work and retains an
intellectual property interest in such work in white collegeer university or Office of
the Chancellor maintains intellectual property t&is entitled to share in royalties,
licenses, and any other payments from commerctadizaf the work in accordance with
applicable collective bargaining agreements, irtiligd agreements, and applicable laws.
All expenses incurred by the college or universitprotecting and promoting the work,
including costs incurred in seeking patent or caghtrprotection and reasonable costs of
marketing the work, shall be deducted and reimlzlitg¢he collegeer university or the
Office of the Chancelldbefore the creator is entitled to share in the @eds.

If a college, university or the Office of the Chalior decides not to pursue patent or
copyright protection in a jointly owned work ancettbreator/inventor decides to pursue
such protection, all expenses incurred by the orBaventor in protecting and promoting
the work including costs incurred in seeking patsmtopyright protection and
reasonable costs of marketing the work, shall nkidked and reimbursed to the
creator/inventor before the college, universitylmr Office of the Chancellor is entitled
to share in the proceeds.

Net proceeds generated from the commercializatiavooks owned jointly by colleges,
universities or the Office of the Chancellor (ncgators/inventors) will be distributed in
accord with the terms of a written agreement, geaban agreement, in amounts equal
to the relative contributions made by the colleggsvyersities or the Office of the
Chancellor.

Subpart C. Intellectual Pproperty Aaccount. Each college, university-amdthe Office

of the Chancellor shall deposit all net proceedmfcommercialization of intellectual
property in its own general intellectual propertgaunt. The President/Chancellor (or
designee) may use the account to reimburse expeslatsd to creating or preserving the
intellectual property rights of theollege, university, or Office of the Chancellor

intellectual property-righter for any other purpose authorized by law and-MdBGard
policy, including the development of intellectual property

Subpart D. Trademarks. Income earned from the licensing of colleggluniversity or
Systemtrademarks and logos is not subject to the requérgs of Subpart-Gor
distribution of funds.

Part 8. Assignment of Rights.

Subpart A. College_-er University or Office of the Chancellor Aassignment. H-t-is-in
the-bestinterest-of the-college-oruniversitg A college,-or university or the Office of
the Chancellomay assign all or a portion of its rights in a wtokhe creatar,

corporation, business to any other person in accordance withléweand when in the
best interests of the college, university or thet&y As a condition of the assignment,
the college;er university or the Office of theChancellor, may preserve rights, such as a
royalty-free, perpetuaifrevocable, non-exclusiviiecense to use and copy the work in
accordance with the preservation and the righh&wesin any proceeds from
commercialization of the work.




10
11
12

Subpart B. Creator Aassignment. Any person may agree to assign some or all obhis
her intellectual property rights to the collegeivensity or-System. The creator may
preserve any rights available to the creator alsgédhe assignment.

Subpart C. Assignment in Wwriting. Any assignment of intellectual property rights
shall be in writing and signed by the assignor asglgnee

Part 9. Dispute Resolution Process. The Office of the Chancellor may develop procegun
resolve disputes relating to this policy.

Part 10. Notification of Policy. The Intellectual Property Coordinator at eachegd,
university, and the Office of the Chancellor sipativide a copy of this Intellectual Property
Policy and any other forms developed to implemigist Policy to persons upon request. The
college, university, or Office of the Chancelloaitarrange training on a periodic basis for
faculty, staff and/or other persons who are covésethis Intellectual Property Policy.

Related Documents: Policy 3.22 Course Syllabi
Procedure 3.26.1 Patent Inquiry Process
Policy 3.27 Copyrights
Procedure 3.27.1 Copyright Clearance
Minnesota State Statute 136F
Minnesota State Statute 16B.483

Date of Implementation: 1/01/03
Date of Adoption: 6/19/02
Date and Subject of Revision:

POLICY CONTENT FORMAT
Sngle underlining represents proposed new language
Strikeouts represent existing language proposed to be eliminated.
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