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Charge or not?  
The threshold issue for each college or university is deciding whether to charge for copies of  requested documents.  There is no requirement under the Minnesota Government Data Practices Act (“MGDPA”) that any government entity charge for copies.  Some colleges and universities may decide that it is not worth the effort to collect and account for the small sums involved in the usual request.  Adopting this rule, however, may preclude a college or university from obtaining reimbursement for copies of large or costly requests.  The most flexible approach is to establish a charge schedule, but expressly retain the discretion to reduce or waive charges under appropriate circumstances, such as when the charge is under some minimum amount.  

If a college or university chooses to charge for copies of public data, it should establish written procedures to address such additional matters as whether requests for copies must be in writing; whether payment will be required in advance for all or some requests; whether to charge other government entities for copies (most government entities do not); whether estimates will automatically be given in advance of responding to large requests; and how the sums will be handled internally.  

Remember, you can never charge for separating public from not public data if required to provide access to public data or responding to requests from subjects of data.

How are copy charges determined?

Access is free.  The first general rule to remember is that “inspection” or viewing public data is free.  A government entity does not have to make copies of data unless requested, or if providing copies is the only way to provide access.  
Flat fee for 100 or fewer copies of public data.  As of August 1, 2005, a set per-page charge may be used for 100 or fewer pages of black and white copies of letter or legal-sized pages (each side of a sheet is a page). The set charge simply needs to be chosen, but may not exceed $.25 per page; no additional charges may be added, such as postage.  Minn. Stat. Sect. 13.03, Subd. 3 (c ).

Charging for copies under other circumstances.
  Charges for copies of other data must be based on “actual costs,” which may include:

· The “actual” cost of searching for and retrieving the data, including the cost of employee time; and

· The “actual” cost of  making certifying, compiling, and electronically transmitting the copies of the data or the data (also including cost of employee time); 

But not

· The cost of employee time for separating public from not public data. 

How are “actual costs” of copies calculated?

The applicable Minnesota Rules state that any copy costs must be “reasonable” and based on actual cost calculations; Commissioner’s Opinions have discussed a number of factors that may be used to determine copy costs.
An entity may include these costs, so long as they are reasonable:

· The cost of staff time to:

· Retrieve documents

· Sort and label documents if necessary to identify the data to be copied

· Remove staples, paper clips

· Take documents to copier for copying

· Copy documents

· Materials (paper, copier ink, staples, diskettes, mag tapes, video or audio cassettes, etc.)

· Special costs associated with making copies from computerized data such as writing or modifying a computer program to format data

· Mailing costs

· Vehicle costs directly involved in transporting data to the appropriate facility when necessary to provide copies

An entity may not include these costs:

· Purchase or maintenance of copier

· Normal operating expenses of computer

· Staff time required to:

· Separate public from not public data

· Open a data request that was mailed

· Sort, label or review data if not necessary to identify the data to be copied

· Return documents to storage

· Explain the content and meaning of the data to the requester

· Administrative costs not related to copying

· Records storage

· Sales tax

· The entire cost of operating a multi-tasked computer for a measured unit of time, when fulfilling a request for copies was only one of the tasks performed during that unit of time.

May an entity charge for remote access to data?  
Inspection” (which is free) includes remote access to the data by the public and the ability to print copies of or download the data on the public’s own computer
.  Minn. Stat. Sect. 13.03, Subd. 3 (b).  An entity may charge for remote access to data only if the data or the access is “enhanced” at the request of the person seeking access, or if fees are otherwise specifically authorized by statute.  Id.  The term “enhanced” is not defined in the statutes or rules, but it means something more than mere access to the data.

If  public data is maintained in a computer format, is the entity required to provide it in a computerized form?  
Yes, when requested, if the entity can reasonably make the copy or have the copy made.  Minn. Stat. Sect. 13.04, Subd. 3 (e).  Of course, the entity may charge for the actual costs associated with providing the copy, as outlined above.  An entity is not, however, required to provide the electronic data in a format or program that is different from how it ordinarily stores the data.  If an entity agrees to convert the data to some other computerized format, it may require the requesting party to pay the actual cost of providing the copy.  

May an entity charge an additional fee for a copy of public data that has commercial value?

Yes, under specified circumstances the MGDPA allows government entities to charge a reasonable fee, in addition to the actual costs of providing the data, for a copy of public information that has commercial value.
  Minn. Stat. Sect. 13.03, Subd. 3 (d).  (Remember, access only is still free.)   The data must be determined to have a commercial value, and be a “substantial and discrete portion of or an entire formula, pattern, compilation, program, device, method, technique, process, data base, or system developed with a significant expenditure of public funds by the agency.”  Id.  The government entity must be able to clearly show that the additional fee relates to the “actual development costs” of the information , and must provide sufficient documentation to explain and justify the fee, upon request of any person.  Id.   

A college or university with data that it believes has commercial value is strongly urged to seek legal advice from the Office of General Counsel or your assigned Assistant Attorney General for assistance in determining whether the definition applies and if so, the amount of the additional fee.

Must a government entity provide copies of data that are claimed to be copyrighted to a third party?

If the data is public, the public must be permitted to access or view the data.  The Commissioner of Administration has opined, however, that if copyright is claimed in the data, copies may be refused.  Colleges and universities faced with this issue are urged to seek advice from the OGC or AGO.

What are the rules about charges if asked to provide data in a format that is different from the way it is normally kept?    
Under the MGDPA, government entities are only required to provide appropriate access to data in the form in which it already exists.  Whether to agree to provide information in a new format is a matter that is left to the discretion of the government entity, and if it agrees, it may charge for this service.  It is recommended that the charges be mutually agreed to before the work is assigned. 
 Similarly, an entity should work out charges in advance for the preparation of summary data (new data that is a summary of or derived from not public data).  Government entities are not required to create summary data unless the requester asks in writing and there is an agreement in advance to bear the costs of preparation – which are NOT subject to the “actual costs” calculation above.
� Such as color or oversized paper copies; copies in other media, like a computer disk; or not-public data.


Copy charges for requests by subjects of data are to be calculated using “actual costs.”  See Minn. Stat. Sect. 13.04, Subd. 3 (“The responsible authority may require the requesting person to pay the actual costs of making, certifying, and compiling the copies.”)   Remember, however, that collective bargaining agreements may contain provisions concerning charges for copies of personnel data.


� So, for example, a government entity may not charge for time spent redacting private data from a document that contains requested public data.  The reason for this rule is that government entities are required to maintain data in a manner that is “easily accessible for convenient use.”  Minn. Stat. Sect. 13.03, Subd. 1.


� Permitting remote access to private data by subjects is generally not recommended unless appropriate security measures are in place.


� This is different from “trade secret information” that is protected nonpublic pursuant to Minn. Stat. Sect. 13.37, Subd. 1 (b) (“government data, including a formula, pattern, compilation, program, device, method, technique or process (1) that was supplied by the affected individual or organization, (2) that is the subject of efforts by the individual or organization that are reasonable under the circumstances to maintain secrecy, and (3) that derives independent economic value, actual or potential, from not being generally known to, and not being readily ascertainable by proper means by, other persons who can obtain economic value from its disclosure or use.”)  
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