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Constitutional Religious Rights
The First Amendment to the constitution of the United States of 
America reads:

Congress shall make no law respecting an establishment of religion, or 
prohibiting the free exercise thereof; or abridging the freedom of 
speech, or of the press; or the right of the people peaceably to 
assemble, and to petition the government for a redress of grievances.



The Establishment Clause
 Often described as “separation of church and state.”

 Government is prohibited from making laws that have 
the effect of “establishing” religion in general, or a 
particular religion.

 Public colleges and universities are not allowed to 

 Favor religion

 Disfavor religion

 Promote a particular religion



Free Exercise of Religion
 Freedom to believe in a particular religion (or no religion) is 

absolute.

 Freedom to engage in religious conduct is not absolute.  For 
example:

 No right to engage in polygamy; public employer may prohibit use of 
peyote for religious purposes.

 But person may be exempt from religiously-neutral laws if the law 
unduly burdens free exercise of religion.



Minnesota Constitution
Art. I, section 16, Bill of Rights 

 Right to worship not to be infringed; no one 
compelled to worship.

 No interference with conscience or preference 
given by law to any religion.

 Liberty of conscience does not excuse acts of 
licentiousness or justify practices inconsistent 
with the peace or safety of the state.

 Cannot use state funds for the benefit of any 
religious societies or religious seminaries.



MnSCU Board Policy
1B.1 Nondiscrimination in 
Employment and Education 
Opportunity 

 Applies to ALL MnSCU students, employees; supersedes 
college/university policies.

 Prohibits discrimination based on creed and religion.

 See also System Procedure 1B.1.1 for more details, complaint 
procedures.



Employment Issues



TITLE VII of the Civil Rights Act of 
1964 provides:

It shall be an unlawful employment practice for an employer

(1) to fail or refuse to hire or to discharge any individual, or otherwise 
to discriminate against any individual with respect to his 
compensation, terms, conditions, or privileges of employment, 
because of such individual’s race, color, religion, sex, or national origin; 
or



(2) to limit, segregate or classify his employees or applicants for 
employment in any way which would deprive or tend to deprive any 
individual of employment opportunities or otherwise adversely affect 
his status as an employee, because of such individual’s race, color, 
religion, sex or national origin. 42 USC § 2000e-2(a)



TITLE VII defines religion as follows:
The term “religion” includes all aspects of religious observance 
and practice, as well as belief, unless an employer demonstrates 
that he is unable to reasonably accommodate to an employee’s 
or prospective employee’s religious observance or practice 
without undue hardship on the conduct of the employer’s 
business. 42 ISC § 2000e-i(j)



Minnesota Statute § 363A.08 subd. 2 
provides:

Except when based on a bona fide occupational qualification, it is 
an unfair employment practice for an employer, because of race, 
color, creed, religion, national origin, sex, marital status, status 
with regard to public assistance, membership or activity in a local 
commission, disability, sexual orientation, or age to:

(1) refuse to hire or to maintain a system of employment which 
unreasonably excludes a person seeking employment; or

(2) discharge an employee; or

(3) discriminate against a person with respect to hiring, tenure, 
compensation, terms, upgrading, conditions, facilities, or 
privileges of employment.



MHRA Also Requires Accommodation
Courts have determined that Minnesota law also requires an 
employer to accommodate an employee religion unless such an 
accommodation would cause the employer undue hardship.

E.g., Maroko v. Werner Enterprises Inc. 778 F sup 2d 993 (D. 
Minnesota 2011)



Judicial Analysis of a Religious 
Discrimination Claim

To establish a prima facie case of religious discrimination for 
failure to accommodate, a plaintiff must show that he (1) has a 
bona fide religious observance or practice that conflicts with an 
employment requirement, (2) informed the employer of this 
religious observance or practice, and (3) was disciplined for 
failing to comply with the conflicting requirement.  If the plaintiff 
establishes a prima facie case, the burden shifts to the employer 
to show that it offered the plaintiff a reasonable 
accommodation, or accommodating the plaintiff would result in 
an undue hardship.



Judicial Analysis of Undue Hardship
“Undue hardship” is not defined by Title VII.  Courts have stated:

“To require [an employee] to bear more than a de minimis cost 
is undue hardship.  The cost of hiring an additional worker or the 
loss of production that results from not replacing a worker who 
is unavailable due to a religious conflict can amount to under 
hardship.”

Undue hardship is “not defined within the language of Title VII.  
Thus, the precise reach of the employer’s obligation to its 
employee is unclear under the statute and must be determined 
on a case-by-case basis.”  



 De minimis cost, moreover, “entails not only monetary 
concerns, but also the employer’s burden in conducting its 
business.”

 An employer “stands on weak ground when advancing 
hypothetical hardships in a factual vacuum.  “Undue hardship 
cannot be proved by assumptions nor by opinions based on 
hypothetical facts.”

 Undue hardship requires more than proof of some fellow-
worker’s grumbling.  An employer would have to show actual 
imposition on co-workers or disruption of the work routine.”



Recognized Undue Hardships
The following religious accommodations have been recognized 
as undue hardships:

(a) Violating a union contract with respect to seniority

(b) Making other employees work on Saturday

(c) Smudging during work hours at the work station

(d) Making other employees take burdensome or dangerous 
work



Accommodations Not Causing Undue 
Hardship

The following have been recognized as not causing undue 
hardship:

(a) Changing work schedules with volunteers

(b) Various apparel and grooming issues: culottes instead of 
pants, yarmulke, joorah, turban and beard (Sikh)

(c) Breaks for prayer

(d) Use of conference room for prayer when not needed for 
business



Religious Harassment
Harassment based upon an employee’s religion is prohibited.  A 
hostile work environment predicated upon an employee’s 
religion violates both Title VII and the MHRA



Constitutional Religious Rights:  Free 
Exercise Analysis
 Employee has sincerely held religious beliefs

 Employee must show that challenged governmental action 
substantially burdened the employee’s religious practice

 To show a substantial burden the challenged action must 
either pressure the employee to perform an act forbidden by 
the religion or prevent the employee from engaging in 
conduct required by the religion.

 No First Amendment violation if governmental action results 
from religion-neutral law of general applicability.  



Student Issues



Religious Accommodations 
for Students
 No specific federal statute covers student religious claims 

(unlike employees). 

 No reported cases interpreting creed/religion clause in the 
Minnesota Human Rights Act concerning students.

 Not clear degree to which courts would require 
college/university to provide religious accommodation to 
students under the Minnesota Human Rights Act. 

 Many issues should be analyzed as First Amendment Speech 
and Forum issues.



Individual Student Requests for 
Accommodation
 When should they be provided by college/university?  

 College/university may choose to make adjustments for 
student religious observance in recognition of student 
relations, sense of fairness, accommodating diversity, limiting 
potential liability if the accommodation does not violate the 
Establishment Clause.



Religious Accommodations 
for Students
Factors to consider include:

 Has college/university been informed of the belief and 
conflict?

 Does student have a sincerely held belief that conflicts with 
an educational policy or requirement?

 Will student suffer some adverse action for failing to comply 
with the conflicting policy or requirement?



Religious Accommodations 
for Students
 Would an accommodation be an undue hardship for the 

college/university, OR

 Would an accommodation materially alter the academic 
requirements or the educational program?

 Are other students allowed to bypass the policy or 
requirement for nonreligious reasons?  (E.g., missing class 
because of death in the family; avoiding a certain clinical 
requirements, etc.)



Absence From Class for Prayer
 Review college/university/ policies and class syllabus on 

excused absences.

 Same standards should be applied to requests for absence for 
prayer as for other absences.

 Different standards than accommodation for disability; right 
to be excused for religious purposes may be limited 
depending on policies, class demands, etc.

Sample Policy -- St. Cloud State University Religious Observances 
Policy and Procedure (available on SCSU web-site).  



Other Academic Accommodation 
Issues:  Case Examples
 Keeton v. Anderson-Wiley, et al., 664 F.3d 865 (11th Cir. 2011) 

(counseling student morally opposed to LGBTQ “lifestyle”).

 Ward v. Polite, 667 F.3d 727 (6th Cir. 2012) (counseling student 
asked faculty to refer LGBTQ client to different student).

 Axson-Flynn v. Johnson, 356 F.3d 1277 (10th Cir. 2004) (theater 
student objected to certain words in scripts).  



Student Organizations:  Recognition 
and Space
 Basic Forum Analysis

 College/university is not required to allow student groups to use 
campus facilities.

 If college/university allows use by student groups, access cannot be 
denied because of the content of a student group’s speech--a student 
organization cannot be denied access to facilities simply because it has 
a religious purpose.



Student Organizations: Funding

 Basic Forum Analysis

 College/university is not required to provide funding to student 
groups.

 However, if college/university funds some student groups, it cannot 
deny funding to a particular student group solely because the student 
group has a religious viewpoint. 

Rosenberger v. Univ. of Virginia, 515 U.S. 819 (1995) (university 
cannot deny funding to a student group because it has a 
religious viewpoint).  



Student Organizations:  Membership 
Requirements
 May student organization exclude students who do not follow 

the organization’s beliefs if that violates college policy?

 Courts look at:

 Is this an expressive association?

 Would compliance intrude on the group’s expressive activity?

 Is there a compelling government interest that cannot be achieved by 
less restrictive means?

Christian Legal Society v. Martinez, 130 S.Ct. 2971 (2010) 
(affirming non-recognition of student group based on “all-
comers” policy). 



Commencement Prayers 
 Different Standard in Higher Education than in K-12

 Seventh Circuit Court of Appeals held that there was not a 
violation of the Establishment Clause by the inclusion of a 
prayer during the public university’s commencement exercise

 Attendance was voluntary, audience mature

 No subtle or coercive pressure to adhere to belief system.

 155 year history of inclusion; helped to “solemnize” the occasion.



Foot-washing Facilities
 No reported cases on providing or refusing to provide foot-

washing facilities.

 In some cases, college or university bases decision on health 
and safety of students (both users and non-users of the 
service).

 In others, college or university provides the facilities as a 
religious accommodation.



Posting of Religious Cartoons
 Apply Basic Forum Analysis 

 Publication or display of political cartoons portraying religious figure in 
manner offensive to some does not justify removal or offending 
material.

 No right to post signs, cartoons, other materials in places where 
posting is not allowed or is restricted.  Removal practices must be 
viewpoint neutral (i.e., can remove only if not allowed to post in that 
spot, not because message is hurtful, offensive).



Educate and Communicate
 Colleges and universities are expected to foster robust 

discussion regarding challenging issues:

“Any word spoken, in class, in the lunchroom, or on the 
campus, that deviates from the views of another person 
may start an argument or cause a disturbance.  But our 
Constitution says that we must take this risk…. Our 
history says that it is this sort of hazardous freedom--this 
kind of openness--that is the basis of our national 
strength and of our independence and vigor… ”  

Tinker v. Des Moines Ind. Comm. School Dist., 393 U.S. 503, 508-9 (1969)
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